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F. No. GAPPL/ADC/GSTD/616/2023

©RDER IN APPEAL

Brief Fa©ts of the Case :

The Assistant Commissioner, CGST, Division I, Ahmedabad South

(hereinafter referred to as the 'Appellant/ Departmentl in terms of Review Order No.

33/2023-24 dated 21.11.2023 issued under Section 107 of the CGST Act, 2017,

has filed the appeal against Order-in-Original No. 100/AC:/Div-:L/HKB/2023--24

dated 19.05.2023 (hereinafter referred to as the Impugned Orde4 passed by the

Assistant Commissioner, CGST, Division I (Rakhial) , Ahmedabad South (hereinafter

referred to as the Adjudicating Authority) in the matter of M/s. SE Transstadia

Private Limited, 96, The Arena, Near Kankaria Lake, Gate No. 03, Kankaria,

Ahmedabad, Gujarat-380022 (hereinafter referred to as the 'Respondentl .

2. Briefly stated the facts of the case is that M/s. SE Transstadia Private

Limited having GSTIN 24AAMCS6557PIZH are engaged in supply of services like

hospitality service, sponsorship service, restaurant, health club, fitness center,

mandap keeper, Business Auxiliary Service etc. A Show Cause Notice dated

30.03.2022 was issued to the Respondent wherein it was proposed that as to why–

(cl) the tcl>c cmounH.ng to Rs. 4,59,934/ - for non-reversal of ITC under Rule 42

and (b) the tax amounting to Rs. 27,95,410/ - for non-paYment of GST on

Electricity and Chilled water supply and reimbursement thereof; (Total tax

amounting to Rs. 32y55y344/ -), should not be demanded and recovered from

them under the provisions of Section 74(1) of the Act read with the provisions of

Section 20 of the IGST Act ;

interest should not be charged and recovered from them, u7tcZer the provisions

of Section 50(1) of the Act read with the provisions of Section 20 of the K3ST Act

on the proposed de7na7ul cmd appropriation at (i) above;

penalty should not be imposed upon them, under the pmtasiQ71S a/ Sect''n 74(

1) of the Act read u>ah the provisions of Section 122(2}Cb) QJ the Act a"d Secacwt

20 of the iGST Act on the proposed demand of tax at (i) above.

iii.

3. Further9 after having gone through the SCN and submissions of the

R,sp,7,d,ent1 the adjudicating authority has confirm the demand of Rs. 2,862997/- of
iC,ST that is short reversed as per Rule 42 ’of CGST Rules 2017 and made short

payment of tax, under the provisions of Sections 74(1) of the Act read with the

provisions of Section 20 of the IGST Act and dropped the demand of tax am011ntlng

t. 29,68,347/-(R,. 78,329/-IGST, Rs. r4,45,o09/-cGST a-d Rs' 14,45,O09/-

sc,ST) on the following grounds:
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F. No. GAPPL/ADC/GSTD/616/2023

that the nodcee have su.bmated the table of the ITC attributable to the Taxable

supply Wherein they have added the JoaouRng Invoices of the seFu’ice p70tade7s

which were not taken into concern in the respective table of the SC:N cZzze to

which the iTC attributable to taxable supplies enhanced than that of data

merttiorte(i in the SCN.

SloT[R;Imf the

Service Provider

HiMoN> an1

}ncai-glaw2

m) TS;ace mGIGST

M;jaMiK=mm3roject
ai;mZ;Iimg
up with clubs

m;Mmmm;s-97sates
Garden maintenances charges

m&=mi--£;;;;iFpurpose

0

2,34,000

maK Garden
Service Co

West India

Infratech Pvt ltd

4,27,302

'r8EbT3--re8i©-5

83T3TTi:7738–ilZtgi3

that the Noacee has produced the copy of the above mentioned invoices and

also put forth their argument for the same from which I fInd that all the above

Invoice are attributable to taxable supplies only artcZ hence, the ITC of the said

Invoice should be deducted from the total Credit before applying the Rule 42 of

CCST Rules 2017. Hence, I fmd that the demand of ITC of Rs. 1,72,937/- GGST

Rs. 78,329/- + COST Rs. 47,304 + SGST Rs. 47,304/-) is required to be

dropped and the demand of short Reuersal of IGST of Rs. 2,86,997/- under

Section 74(1) read with the provisions of Section 20 of the IGST Act is required.

to be conjvmect

Regarding Non-Payment of GST amounting to Rs. 27,95,410/- on

Reimbursement of Electricity Charges and Chilled water supply Charges, I Pmi

that the noticee has submitted the worksheet i.e.- byurcation of Reimbursement

of Electricity Charges and Chilled water supply Charges;

Regarding the Reimbursement of Electricity Charges, I yIn,d that the notieee

have submitted calculation sheet month wise for the reimbursement of

ElectricitY Charges in which they have calculated the rate of per una from the

Electricity bill they have received main connection of and then. they have

recovered from the tenant as per the sub-meter reaciing btstaRed at the

premises of tenant at the cleave(i rate of per unit;

That on going thFough the Electricity Bill for the month of December, 2018 it is

noticed that the electricity charges was Rs. 44y82y230/= agairM 404425 KWH

Unit Consumption. Accordingly, the rate per unit comes to Rs. 11.08 (BaI

amount Rs. 4082230/ 404425 Unit Consumed). Further the 'u90rksheet

sub7nitted by the noticee also indicates the recoverable amount from their

tenants IS Rs' ll'C)8 peF Unit. HenceJ IPad that the same falls tuithirt the

pt:'aeu> ofPUTe Agent as deBne(i under Rule 33 of CGST Rut,,, 20r7;

$ Del
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that in the SCN it is also mentioned the taxpayer has also installed the D.G. set

for continues supply of electricity in case of any failure or $actuation in the

main line. In this regard, the no&cee has submitted that the D.G. Set is not even

connected to the sub-meters of Torrent Power Liaateci installed at the premises

of Tenant, No D.G. Sets facility are provi(led for running the business of tenant,

the facility of D.G. Set is for common use where parking, passages artci lifts are

covered & For the same they have again referred the LOI where it is mentioning

power backup is only in common areas. In this regard, IPnci that the connection

of D.G. Set is not given to the tenant sub-meters, the question of reimbursement

of Electricity expense for the same does not arises. Hence, IPad that the

reimbursement of Electricity Expenses by the method mentioned in Para 1 0.2

Supra are falls within the punAeul of pure agent as defIned under Rule 33 of
CGST, Rules, 2017 and hence the same is exempted from the GST;

Regarding the Reimbursement of Chilled Water Charges, the nottwe has argued

that as per Sr. No. 99 of Nott$cation No. 2/20Z7 – Central Tax (Rate) dt.

28.06.2017 which grants exemption to all kinds of water (other than aerated,,

mineral, distilled, meciicirtat, ionic, batte7y, (ie-mineratizeci and water sold in

sealed container) falling under heading, 2201 from GST and the chilled water is

ordin'arg natural water and hence shall merit dassWcation under the said

heading and hence the supply of the chilled water for constieraaon shalt not be

liable to tax;

that the rtoticee has provided the Sen/ice of Renting of immovable propertY on

which they have paId the GST arId the noecee reimbursed the Electricity

Charges aId Chilled water Charges from the tenant to whom such facilitY is

gh;en. In this regard, I fInd that the reimbursement of EtedHcitY Charges 'z7zci

Chilled Water Charges are exempted from GST and hence the con(htion (iii of

the dejutai,on of “composite supply” is rIOt scldsBed. In this case, the condition

IIO. (ii) of the dejz7&tion of is not saasBed, it is cleared that the suppIY bY the
7zo£i<..ee rIot covered under the ’Composite suppLy’, Hence, the con(iition no. (iii) is

not required to discussed here;

that in this case, if the Renting of Immovable PropertY taken as Pdncil>at

supply> the reimbursement of Electricity charges and supply Qf Chilled Water is

required to be a naturally bundled and supplied in conjunction with each otheF

in the ord,inan.y course of business which is actually not in the orcHnary course

of bu,sbtess and the premises which is recwired to be rented out maY have the#

separate electricity connection and there is no need of chilled water hence the
same cartrtot be treated as natu,ralIY bundled;

17\ this case aZso as per sample copies of Letter of kUent, iSnd that (D one of the

Tenant have taken their separate corwtection oJ etectFi(itY tom’ electnc®

d,btdbution compa.7tgy hence there is no reimbursement Of ElectricitY Charges in

the said case. Hence it carl be said there is no compulsion of the Tenant that

a
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they have to installed sub-meter from the connection of the noticee. W) From one

of the Letter of in.ten.t it can be seen that the Chilled water Charges are not
mentioned hence, there is no compulsion of the Tenant that they h,ave to

installed the CentraLized Air Condition and get the Chilled water from Tenant

they can tnstatted their own Air Conditi(wang System or not to use Air

Cond{8orter. Hence, the corLdi6ort (iii) of the dejmition of the Composite supply is

also not satisfIed. In uieto of the same the demand also not sustained on the

said ground also.

3. During RevieW of the said 'Impugned Order’ dated 19.05.2023 the

department has observed that the adjudicating authoriV has vacated the tax

demand of Rs 11,21,426/ considering the 'supply of chilled water’ as an exempted

supply covered under Entry No. 99 of the Nod. No. 02/2017-Central Tax (Rate)

dated 28.06.2017 and thus, a non-taxable supply and accordingly filed the present

appeal on 30.11.2023 on the following grounds:

the decision appears to be incorrect as the authority took the supply of chilled

water at its face value whereas in reality, the taxpayer was found to be

providing the facility of air-conditioning to their tenants on charge basis. The

taxpayer was not prov&ling water to their tenants either in real/physical form

or for their direct consumption, rather the said chilled water was being used by

the taxpayer in their chilled water air cond{6oning system, and thereby, they

were providing aircon(iatoning facility through cen£ratized air conditioning

SYstem9 tO those tenants who had opted for such facility on charge basis at the

rate of Rs. 9 per scar. Ft. per month;

TheY were claiming to suppIY chilled water which is measured in square feet
basis twtdch is an area unit), whereas the common urlit to measure water is

litre/ eIn:3 (a volume unit). This perspective also supports the analysis that no

water in actual f07m is supplied bY the taxpayer to their rec%Rents or rather

water supplied is for air conditioning. Since there was no water supply as such

tO the seFvice FedpientS2 the claim Of exemption from GST under Nod No

02/2017-CT (Rate) dated 28.06.2017 does not appear to be legally com-ect;

LItat the taxpaYeY tuls deUbe7atekl FesoHe(i to arRBcial bfurcation of such

3hafges under the name of chilled water supply charges bq excluding it from

the rental ctuwges received from their tenants in order to art©ciaay reduce their
tax liability;

SInce i no tuatef iS supplied in the said transaction, the claIm Of exemption /rom

GST under-Nod. No. 02/2017-CT (Rate) dated 28.06.2017 by the taxpayer is
not legalIY correct as same is not exempted supply. Ra,{her ii is a twbable
suppIy )
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that as per Section 15(1) of the CGST Act, 2017 charges collected by the

taxpaYer from their tenants in the form of reimbursement in lieu oy’ supplying

air-condid07Ungfacitky is liable to be included in the value of taxable supply of

the transaction butach includes two components, - one the supply of ranting of

umnovable p70pe7tY and the second, -provision of air conditiorang facility on

churge basis

the suppIY of air conciitioning facility is an ancillary supply to the main supply

of service of renting of immovable property for those tenants who opt for a jr

conditioning facility, provided by the taxpayer on charge basis, and for beIjer

enjoYment of rented property. Therefore, the charges collected as

reimbursem.ent of air condiaordng facility under the name of 'cttilted water

suppIY’ is liable to be included with the proceeds received by the taxpayer for

suppIYing services of renting of immovable property under the Section 15 of the

CGST Act,20 17 and acconhngty, same are taxable under Section 9 of the C'GST

Act, 2017.

In view of above, the appellant/ department has made prayer as under:

To set aside the impugned order to the extent, vacating the demand oytcvc of Rs.

li,21,426/- [Rs. 5260,713/- as CGST + Rs. 5,60,713/- as SGST} payable on

reimbursement charges received from their tenants for supply of air-

con(htioning facility under the name ofcttateci water supply.

to pass an order for recovery of Rs li,21,426/ - [Rs. 5,60,713/ - as CGST + Rs.

5,60,713/ - as SGSTI with interest and impose penalty .

to pass any other order(s) as cieemeci fIt in the interest of justice.

Z.

Personal :Hearing:

& Personal Hearing in the matter was fixed 04.01.2024, 18.01.2024,

24.Ol.2024, 09.02.2024, 27.02.2024 and 06.03.2024, wherein no one appeared on

behalf of the Respondent as authorized representative. As on 12.03.2024 they have

sent a mail and attached written submissions in which they have taken objection

that the Ld. Assistant Commissioner has filed the appeal dated 29.11.2023 against

the order dated 19.05.2023 and is being barred by limitation.

i)is©ussi©,n and F}ndings :

6. 1 have gone through the facts of the case, written submissions

made by the 'appellant’. i find that the main issue to be decided in the instant

case is (i) whether the appeal has been filed within ftle prescribed time- limit
and (ii) whether the appellant is liable to pay GST on reimbursement charges

received from their tenants for supply of air-conditioning facility under the

6
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name of chilled water supply amounting to Rs' 11,21,426/- (CGST Rs'

5,60,713 and SGST Rs. 5,60,713/-).

7. At the foremost, it is observed that in the instant case the

„impugned order” is of dated 19.05.2023 and the present appeal is filed on

30.rr.2023. As per Section I07(2) Qf the CGST Act, 2017, the appeal is

required to be filed within six months time limit. It is observed that in the

instant case the appeal has been filed by delay from the normal period

prescribed under Section 107(2) of the CGST Act? 2017' 1-hough the delaY in
filing the appeal is condonable only for a further period of one month provided

that the appellant was prevented by sufficient cause from presenting the

appeal is shown and the delay of more than one month is not condonable

under the pr-ovision s of sub section (4) of the Section 107 of the CGST Act,

2017. In the present case, the 'impugned order’ is of dated 19.05.2023.

Further, looking to the provisions of condonation of delaY2 for a further period

of one month as per provisions of sub section (4) of Section I07 of the CGST

Act, 2017 the last date for filing of appeal comes on 19.12.20232 whereas the

present appeal is filed on 30.11.2023. In view of the above, in the instant case,

I am inclined to condone the delay in filing of appeal for one month period.

Therefore, I find that the present appeal is filed within stipulated time limit.

Accordingly, I am proceeded to decide the case.

I have carefully gone through the facts of the case, grounds of appeal,

made by the Respondent and documents available on record. I and

in the present case appeal is filed against impugned order wherein adjudicating

authority has vacated the tax demand of Rs 11,21,426/ considering the ’supply of

chilled water’ as an exempted supply covered under Entry No. 99 of the Notification

No. 02/2017-Central Tax (Rate) dated 28.06.2017 and thus, a non-taxable supply.

In this regard, the Notification No. 02/2017- Central Tax Rate dated 28.06.2017

which provides the list of Exemption in GST, where in Sr. No. 99 specifies the

taxability on water which is re produced as under:

Chapter Heading Description of Goods

Sub-Heading Tariff item

220 1 Water (other than aerated mineral purified,
distilled, medicinal, ionic, battery,

de-mineralized and water sold sealed container)
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8(ii). However, in the instant case it is observed that the adjudicating

authority took the supply of chilled water at is face value, whereas the respondent

was providing the facility of air-conditioning to their tenants on charge basis. The

respondent was not providing water to their tenants either in real/physical form or

for their direct consumption, rather the said chilled water was being used by the

respondent in their chilled water air conditioning system, and thereby, they were

providing air conditioning facility through centralized air conditioning system, to

those tenants who had opted for such facility on charge basis at the rate of Rs. 9

per sqr. ft. per month. In view of the above, it is observed that no water in actual

form is supplied by the respondent to their recipients or rather water supplied is for

air conditioning. Since there was no water supply as such, to the service recipients,

the claim of exemption from GST under Nod. No. 02/2017-CT (Rate) dated

28.06.2017 does not found to be legally correct.

8(iii). The relevant paras of Sections 15 of the C(3ST Act, 2017 refer to

the value of taxable supply is re-produced as under:

Section 15. Value of Taxable Supply.-

( 1) The value of a supply of goods or sen?ices or both shall be the transaction
++++U

#Beji,gdu', tMwM£
fir biN&rvices or both where the supplier and the rec@tent of the supply are not relatedif Wii'/V II. il

\Wk ieIS }} bbci the price is the soZe consideradonfor the supply.lr+r•

'i{e
d

: /// (2) The uatue of supply shall include-

+:
e

(a)
(b)

(c) inc{cierLtat expenses, including commission and packing, charged by the

supplier to the recipient of a supply and any amount charged for anyadng

done by the supplier in respect of the supply of goods or sen;ices or both at

the time of, or before delivery of goods or supply of services;

(d)
(e)

In view of the above it is observed that the charges collected by the

respondent from their tenants in the form of reimbursement in lieu of

supplying air-conditioning facility and is liable to be included in the value of

taxable supply of the transaction which includes two components, one the

supply of ranting ' of immovable property and the second, provision of an

conditioning facility on charge basis. In the present case> the suPPIY of an

conditioning facility is an ancillary suPPIY to the main suppIY of service of

renting of immovable property for those tenants who opt for air conditioning

8
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facility, provided by the respondent on charge basis. Therefore, the charges

collected as reimbursement of air conditioning facility under the name of

“chilled water supply” is liable to be included with the proceeds received by the

respondent for supplying services of renting of immovable properbr under the

Section 15 of the CGST Act, 2017 and accordingly, same are taxable under
Section 9 of the CGST Act, 2017.

9. In view of above discussions, I find that the impugned order is not

legal and proper and therefore, require to be set aside in respect of non _

paYment of GST on reimbursement charges received from their tenants for

supply of air-conditioning faciliV under the narn.e of chilled water supply

amounting to Rs. 11,21,426/- (CGST Rs. 5,60,713 and SGST Rs. 5,60,713/-).

Accordingly, the appeal filed by the 'Department’ is allowed and the q,7npugrted

order’ is set aside to the above extent.

'FtaVaf ma @# #t -T{ wItH @MIERT ,waqdd©#+®q ,fTaTeI
The Appeal filed by 'Department’ stand disposed off in above terms.

q Daylq
(Adeslr ar

JoInt Commissioner (Appeals)
Date: IS .04.2024

Attested

i.hla-\
'{D\ - '

(San(Theer Kumar)
Superintendent,
(3GST (Appeals) , Ahmedabad

By R.P.A.D.

The Assistant / Deputy Commissioner'I
CGST, Division – I (Rakhial), Ahmedabad South.

M/s. SE Transstadia Private Limited,
96, The Arena, Nem Kan.karla Lake?
Gate No. 03, Kankaria? Ahmedabad,
Gujarat-380022

To I

’:#!@ ;;
Ct TR4

Appellant

Respondent
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